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by the same number of copies required
to be filed with the pleading to which
the reply or motion is addressed.

(c) Reply to a Reply. A reply to a reply
is not permitted.

[47 FR 49554, Nov. 1, 1982, as amended at 61
FR 52711, Oct. 8, 1996]

8§1104.14 Protective orders to maintain
confidentiality.

(a) Segregation of confidential material.
A party submitting materials which it
believes are entitled to be kept con-
fidential and not made part of the pub-
lic docket should submit these mate-
rials as a separate package, clearly
marked on the outside ‘‘Confidential
materials subject to a request for a
protective order.”

(b) Requests for protective orders. A re-
quest that materials submitted to the
Board be kept confidential should be
submitted as a separate pleading and
clearly headed ‘“Motion for protective
order.”

[48 FR 44827, Sept. 30, 1983, as amended at 61
FR 52711, Oct. 8, 1996]

§1104.15 Certification of eligibility for
Federal benefits under 21 U.S.C.
853a.

(a) An individual who is applying in
his or her name for a certificate, li-
cense or permit to operate as a rail car-
rier must complete the certification
set forth in paragraph (b) of this sec-
tion. This certification is required if
the transferee in a finance proceeding
under 49 U.S.C. 11323 and 11324 is an in-
dividual. The certification also is re-
quired if an individual applies for au-
thorization to acquire, to construct, to
extend, or to operate a rail line.

(b) Certification:

1 (Name) , certify under pen-
alty of perjury under the laws of the
United States , that | have not been con-
victed, after September 1, 1989, of any
Federal or State offense involving the
distribution or possession of a controlled
substance, or that if | have been so con-
victed, | am not ineligible to receive Fed-
eral Benefits, either by court order or by
operation of law, pursuant to 21 U.S.C.
853a.

[54 FR 48250, Nov. 22, 1989, as amended at 61
FR 52711, Oct. 8, 1996; 64 FR 53268, Oct. 1, 1999]

§1105.2

PART 1105—PROCEDURES FOR IM-
PLEMENTATION OF ENVIRON-
MENTAL LAWS

Sec.

1105.1 Purpose.

1105.2 Responsibility for administration of
these rules.

1105.3 Information and assistance.

1105.4 Definitions.

1105.5 Determinative criteria.

1105.6 Classification of actions.

1105.7 Environmental reports.

1105.8 Historic reports.

1105.9 Coastal Zone Management Act re-
quirements.

1105.10 Board procedures.

1105.11 Transmittal letter for Applicant’s
Report.

1105.12 Sample newspaper notices for aban-
donment exemption cases.

AUTHORITY: 5 U.S.C. 553 and 559; 16 U.S.C.
470f, 1451, and 1531; 42 U.S.C. 4332 and 6362(b);
and 49 U.S.C. 701 note (1995) (section 204 of
the ICC Termination Act of 1995), 721 (a)
10502, and 10903-10905.

SOURCE: 56 FR 36105, July 31, 1991, unless
otherwise noted.

§1105.1 Purpose.

These rules are designed to assure
adequate consideration of environ-
mental and energy factors in the
Board’s decisionmaking process pursu-
ant to the National Environmental
Policy Act, 42 U.S.C. 4332; the Energy
Policy and Conservation Act, 42 U.S.C.
6362(b); and related laws, including the
National Historic Preservation Act, 16
U.S.C. 470f, the Coastal Zone Manage-
ment Act, 16 U.S.C. 1451, and the En-
dangered Species Act, 16 U.S.C. 1531.

§1105.2 Responsibility for administra-
tion of these rules.

The Director of the Office of Econom-
ics, Environmental Analysis, and Ad-
ministration shall have general respon-
sibility for the overall management
and functioning of the Section of Envi-
ronmental Analysis. The Director is
delegated the authority to sign, on be-
half of the Board, memoranda of agree-
ment entered into pursuant to 36 CFR
800.5(e)(4) regarding historic preserva-
tion matters. The Chief of the Section
of Environmental Analysis is respon-
sible for the preparation of documents
under these rules and is delegated the
authority to provide interpretations of
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the Board’s NEPA process, to render
initial decisions on requests for waiver
or modification of any of these rules
for individual proceedings, and to rec-
ommend rejection of environmental re-
ports not in compliance with these
rules. This delegated authority shall be
used only in a manner consistent with
Board policy. The Director may further
delegate procedural authority to the
Chief of the Section of Environmental
Analysis as appropriate. Appeals to the
Board will be available as a matter of
right.

[56 FR 36105, July 31, 1991, as amended at 64
FR 53268, Oct. 1, 1999]

§1105.3 Information and assistance.

Information and assistance regarding
the rules and the Board’s environ-
mental and historic review process is
available by writing or calling the Sec-
tion of Environmental Analysis, Sur-
face Transportation Board, 1925 K
Street, NW, Washington, DC 20423.

[64 FR 53268, Oct. 1, 1999]

81105.4 Definitions.

In addition to the definitions con-
tained in the regulations of the Council
on Environmental Quality (40 CFR part
1508), the following definitions apply to
these regulations:

(a) Act means the Interstate Com-
merce Act, Subtitle IV of Title 49, U.S.
Code, as amended.

(b) Applicant means any person or en-
tity seeking Board action, whether by
application, petition, notice of exemp-
tion, or any other means that initiates
a formal Board proceeding.

(c) Board means the Surface Trans-
portation Board.

(d) Environmental Assessment or ‘“‘EA”
means a concise public document for
which the Board is responsible that
contains sufficient information for de-
termining whether to prepare an Envi-
ronmental Impact Statement or to
make a finding of no significant envi-
ronmental impact.

(e) Environmental documentation
means either an Environmental Impact
Statement or an Environmental As-
sessment.

(f) Environmental Impact Statement or
“EIS” means the detailed written
statement required by the National En-

49 CFR Ch. X (10-1-99 Edition)

vironmental Policy Act, 42 U.S.C.
4332(2)(c), for a major Federal action
significantly affecting the quality of
the human environment.

(9) Environmental Report means a doc-
ument filed by the applicant(s) that:

(1) Provides notice of the proposed
action; and

(2) Evaluates its environmental im-
pacts and any reasonable alternatives
to the action. An environmental report
may be in the form of a proposed draft
Environmental Assessment or proposed
draft Environmental Impact State-
ment.

(h) Filing means any request for STB
authority, whether by application, pe-
tition, notice of exemption, or any
other means that initiates a formal
Board proceeding.

(i) Section of Environmental Analysis
or ““SEA” means the Section that pre-
pares the Board’s environmental docu-
ments and analyses.

() Third-Party Consultant means an
independent contractor, utilized by the
applicant, who works with SEA’s ap-
proval and under SEA’s direction to
prepare any necessary environmental
documentation. The third party con-
sultant must act on behalf of the
Board. The railroad may participate in
the selection process, as well as in the
subsequent preparation of environ-
mental documents. However, to avoid
any impermissible conflict of interest
(i.e., essentially any financial or other
interest in the outcome of the railroad-
sponsored project), the railroad may
not be responsible for the selection or
control of independent contractors.

[56 FR 36105, July 31, 1991, as amended at 64
FR 53268, Oct. 1, 1999]

§1105.5 Determinative criteria.

(@) In determining whether a ‘“major
Federal action” (as that term is de-
fined by the Council on Environmental
Quality in 40 CFR 1508.18) has the po-
tential to affect significantly the qual-
ity of the human environment, the
Board is guided by the definition of
“significantly’” at 40 CFR 1508.27.

(b) A finding that a service or trans-
action is not within the STB’s jurisdic-
tion does not require an environmental
analysis under the National Environ-
mental Policy Act or historic review
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under the National Historic Preserva-
tion Act.

(c) The environmental laws are not
triggered where the STB’s action is
nothing more than a ministerial act, as
in:

(1) The processing of abandonments
proposed under the Northeast Rail
Services Act (45 U.S.C. 744(b)(3));

(2) Statutorily-authorized interim
trail use arrangements under 16 U.S.C.
1247(d) [see, 49 CFR 1152.29]; or

(3) Financial assistance arrange-

ments under 49 U.S.C. 10905 (see 49 CFR
1152.27).
Finally, no environmental analysis is
necessary for abandonments that are
authorized by a bankruptcy court, or
transfers of rail lines under plans of re-
organization, where our function is
merely advisory under 11 U.S.C. 1166,
1170, and 1172.

[56 FR 36105, July 31, 1991; 56 FR 49821, Oct. 1,
1991]

§1105.6 Classification of actions.

(a) Environmental Impact State-
ments will normally be prepared for
rail construction proposals other than
those described in paragraph (b)(1) of
this section.

(b) Environmental Assessments will
normally be prepared for the following
proposed actions:

(1) Construction of connecting track
within existing rail rights-of-way, or
on land owned by the connecting rail-
roads;

(2) Abandonment of a rail line (unless
proposed under the Northeast Rail
Services Act or the Bankruptcy Act);

(3) Discontinuance of passenger train
service or freight service (except for

discontinuances of freight service
under modified certificates issued
under 49 CFR 1150.21 and
discontinuances of trackage rights

where the affected line will continue to
be operated);

(4) An acquisition, lease or operation
under 49 U.S.C. 10901 or 10910, or con-
solidation, merger or acquisition of
control under 49 U.S.C. 11343, if it will
result in either

(i) Operational changes that would
exceed any of the thresholds estab-
lished in §1105.7(e) (4) or (5); or

(i) An action that would normally
require environmental documentation

§1105.6

(such as a construction or abandon-
ment);

(5) A rulemaking, policy statement,
or legislative proposal that has the po-
tential for significant environmental
impacts;

(6) Water carrier licensing under 49
U.S.C. 10922 that:

(i) Involves a new operation (i.e., one
that adds a significant number of
barges to the inland waterway system
requiring the addition of towing capac-
ity, or otherwise significantly alters an
existing operation, or introduces serv-
ice to a new waterway that has had no
previous traffic, or involves the com-
mencement of a new service that is not
statutorily exempt); or

(if) Involves the transportation of
hazardous materials; and

(7) Any other proceeding not listed in
paragraphs (a) or (c) of this section.

(c) No environmental documentation
will normally be prepared (although a
Historic Report may be required under
section 1105.8) for the following ac-
tions:

(1) Motor carrier, broker, or freight
forwarder licensing and water carrier
licensing not included in section
1105.6(b)(6);

(2) Any action that does not result in
significant changes in carrier oper-
ations (i.e., changes that do not exceed
the thresholds established in section
1105.7(e) (4) or (5)), including (but not
limited to) all of the following actions
that meet this criterion:

(i) An acquisition, lease, or operation
under 49 U.S.C. 10901 or 10910, or con-
solidation, merger, or acquisition of
control under 49 U.S.C. 11343 that does
not come within subsection (b)(4) of
this section.

(ii) Transactions involving corporate
changes (such as a change in the own-
ership or the operator, or the issuance
of securities or reorganization) includ-
ing grants of authority to hold position
as an officer or director;

(iii) Declaratory orders, interpreta-
tion or clarification of operating au-
thority, substitution of an applicant,
name changes, and waiver of lease and
interchange regulations;

(iv) Pooling authorizations, approval
of rate bureau agreements, and ap-
proval of shipper antitrust immunity;

105



§1105.7

(v) Approval of motor vehicle rental
contracts, and self insurance;

(vi) Determinations of the fact of
competition;

(3) Rate, fare, and tariff actions;

(4) Common use of rail terminals and
trackage rights;

(5) Discontinuance of rail freight
service under a modified certificate
issued pursuant to 49 CFR 1150.21;

(6) Discontinuance of trackage rights
where the affected line will continue to
be operated; and

(7) A rulemaking, policy statement,
or legislative proposal that has no po-
tential for significant environmental
impacts.

(d) The Board may reclassify or mod-
ify these requirements for individual
proceedings. For actions that generally
require no environmental documenta-
tion, the Board may decide that a par-
ticular action has the potential for sig-
nificant environmental impacts and
that, therefore, the applicant should
provide an environmental report and
either an EA or an EIS will be pre-
pared. For actions generally requiring
an EA, the Board may prepare a full
EIS where the probability of signifi-
cant impacts from the particular pro-
posal is high enough to warrant an EIS.
Alternatively, in a rail construction,
an applicant can seek to demonstrate
(with supporting information address-
ing the pertinent aspects of §1105.7(e))
that an EA, rather than an EIS, will be
sufficient because the particular pro-
posal is not likely to have a significant
environmental impact. Any request for
reclassification must be in writing and,
in a rail construction, should be pre-
sented with the prefiling notice re-
quired by §1105.10(a)(1) (or a request to
waive that prefiling notice period).

(e) The classifications in this section
apply without regard to whether the
action is proposed by application, peti-
tion, notice of exemption, or any other
means that initiates a formal Board
proceeding.

§1105.7 Environmental reports.

(a) Filing. An applicant for an action
identified in §1105.6 (a) or (b) must sub-
mit to the Board (with or prior to its
application, petition or notice of ex-
emption) except as provided in para-
graph (b) for abandonments and

49 CFR Ch. X (10-1-99 Edition)

discontinuances) an Environmental Re-
port on the proposed action containing
the information set forth in paragraph
(e) of this section.

(b) At least 20 days prior to the filing
with the Board of a notice of exemp-
tion, petition for exemption, or an ap-
plication for abandonment or dis-
continuance, the applicant must serve
copies of the Environmental Report on:

(1) The State Clearinghouse of each
State involved (or other State equiva-
lent agency if the State has no clear-
inghouse);

(2) The State Environmental Protec-
tion Agency of each State involved;

(3) The State Coastal Zone Manage-
ment Agency for any state where the
proposed activity would affect land or
water uses within that State’s coastal
zone;

(4) The head of each county (or com-
parable political entity including any
Indian reservation) through which the
line goes;

(5) The appropriate regional offices of
the Environmental Protection Agency;

(6) The U.S. Fish and Wildlife Serv-
ice;

(7) The U.S. Army Corps of Engi-
neers;

(8) The National Park Service;

(9) The U.S. Soil Conservation Serv-
ice;

(10) The National Geodetic Survey
(formerly known as the Coast and Geo-
detic Survey) as designated agent for
the National Geodetic Survey and the
U.S. Geological Survey; and

(11) Any other agencies that have
been consulted in preparing the report.

For information regarding the names
and addresses of the agencies to be con-
tacted, interested parties may contact
SEA at the address and telephone num-
ber indicated in §1105.3.

(c) Certification. In its Environmental
Report, the applicant must certify that
it has sent copies of the Environmental
Report to the agencies listed and with-
in the time period specified in para-
graph (b) of this section and that it has
consulted with all appropriate agencies
in preparing the report. These con-
sultations should be made far enough
in advance to afford those agencies a
reasonable opportunity to provide
meaningful input. Finally, in every
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abandonment exemption case, appli-
cant shall certify that it has published
in a newspaper of general circulation in
each county through which the line
passes a notice that alerts the public to
the proposed abandonment, to avail-
able reuse alternatives, and to how it
may participate in the STB proceeding.

(d) Documentation. Any written re-
sponses received from agencies that
were contacted in preparing the Envi-
ronmental Report shall be attached to
the report. Oral responses from such
agencies shall be briefly summarized in
the report and the names, titles, and
telephone numbers of the persons con-
tacted shall be supplied. A copy of, or
appropriate citation to, any reference
materials relied upon also shall be pro-
vided.

(e) Content. The Environmental Re-
port shall include all of the informa-
tion specified in this paragraph, except
to the extent that applicant explains
why any portion(s) are inapplicable. If
an historic report is required under
§1105.8, the Environmental Report
should also include the Historic Report
required by that section.

(1) Proposed action and alternatives.
Describe the proposed action, including
commodities transported, the planned
disposition (if any) of any rail line and
other structures that may be involved,
and any possible changes in current op-
erations or maintenance practices.
Also describe any reasonable alter-
natives to the proposed action. Include
a readable, detailed map and drawings
clearly delineating the project.

(2) Transportation system. Describe the
effects of the proposed action on re-
gional or local transportation systems
and patterns. Estimate the amount of
traffic (passenger or freight) that will
be diverted to other transportation
systems or modes as a result of the
proposed action.

(3) Land use. (i) Based on consulta-
tion with local and/or regional plan-
ning agencies and/or a review of the of-
ficial planning documents prepared by
such agencies, state whether the pro-
posed action is consistent with existing
land use plans. Describe any inconsist-
encies.

(ii) Based on consultation with the
U.S. Soil Conservation Service, state

§1105.7

the effect of the proposed action on any
prime agricultural land.

(iii) If the action affects land or
water uses within a designated coastal
zone, include the coastal zone informa-
tion required by §1105.9.

(iv) If the proposed action is an aban-
donment, state whether or not the
right-of-way is suitable for alternative
public use under 49 U.S.C. 10906 and ex-
plain why.

(4) Energy. (i) Describe the effect of
the proposed action on transportation
of energy resources.

(ii) Describe the effect of the pro-
posed action on recyclable commod-
ities.

(iii) State whether the proposed ac-
tion will result in an increase or de-
crease in overall energy efficiency and
explain why.

(iv) If the proposed action will cause
diversions from rail to motor carriage
of more than:

(A) 1,000 rail carloads a year; or

(B) An average of 50 rail carloads per
mile per year for any part of the af-
fected line, quantify the resulting net
change in energy consumption and
show the data and methodology used to
arrive at the figure given. To minimize
the production of repetitive data, the
information on overall energy effi-
ciency in §1105.7(e)(4)(iii) need not be
supplied if the more detailed informa-
tion in §1105.7(e)(4)(iv) is required.

(5) Air. (i) If the proposed action will
result in either:

(A) An increase in rail traffic of at
least 100 percent (measured in gross
ton miles annually) or an increase of at
least eight trains a day on any segment
of rail line affected by the proposal, or

(B) An increase in rail yard activity
of at least 100 percent (measured by
carload activity), or

(C) An average increase in truck traf-
fic of more than 10 percent of the aver-
age daily traffic or 50 vehicles a day on
any affected road segment, quantify
the anticipated effect on air emissions.
For a proposal under 49 U.S.C. 10901 (or
10505) to construct a new line or re-
institute service over a previously
abandoned line, only the eight train a
day provision in subsection (5)(i)(A)
will apply.

(ii) If the proposed action affects a
class | or nonattainment area under
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the Clean Air Act, and will result in ei-
ther:

(A) An increase in rail traffic of at
least 50 percent (measured in gross ton
miles annually) or an increase of at
least three trains a day on any seg-
ment of rail line,

(B) An increase in rail yard activity
of at least 20 percent (measured by car-
load activity), or

(C) An average increase in truck traf-
fic of more than 10 percent of the aver-
age daily traffic or 50 vehicles a day on
a given road segment, then state
whether any expected increased emis-
sions are within the parameters estab-
lished by the State Implementation
Plan. However, for a rail construction
under 49 U.S.C. 10901 (or 49 U.S.C.
10505), or a case involving the reinstitu-
tion of service over a previously aban-
doned line, only the three train a day
threshold in this item shall apply.

(iii) If transportation of ozone deplet-
ing materials (such as nitrogen oxide
and freon) is contemplated, identify:
the materials and quantity; the fre-
quency of service; safety practices (in-
cluding any speed restrictions); the ap-
plicant’s safety record (to the extent
available) on derailments, accidents
and spills; contingency plans to deal
with accidental spills; and the likeli-
hood of an accidental release of ozone
depleting materials in the event of a
collision or derailment.

(6) Noise. If any of the thresholds
identified in item (5)(i) of this section
are surpassed, state whether the pro-
posed action will cause:

(i) An incremental increase in noise
levels of three decibels Ldn or more; or

(ii) An increase to a noise level of 65
decibels Ldn or greater. If so, identify
sensitive receptors (e.g., schools, librar-
ies, hospitals, residences, retirement
communities, and nursing homes) in
the project area, and quantify the noise
increase for these receptors if the
thresholds are surpassed.

(7) Safety. (i) Describe any effects of
the proposed action on public health
and safety (including vehicle delay
time at railroad grade crossings).

(ii) If hazardous materials are ex-
pected to be transported, identify: the
materials and quantity; the frequency
of service; whether chemicals are being
transported that, if mixed, could react
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to form more hazardous compounds;
safety practices (including any speed
restrictions); the applicant’s safety
record (to the extent available) on
derailments, accidents and hazardous
spills; the contingency plans to deal
with accidental spills; and the likeli-
hood of an accidental release of haz-
ardous materials.

(iii) If there are any known haz-
ardous waste sites or sites where there
have been known hazardous materials
spills on the right-of-way, identify the
location of those sites and the types of
hazardous materials involved.

(8) Biological resources. (i) Based on
consultation with the U.S. Fish and
Wildlife Service, state whether the pro-
posed action is likely to adversely af-
fect endangered or threatened species
or areas designated as a critical habi-
tat, and if so, describe the effects.

(ii) State whether wildlife sanc-
tuaries or refuges, National or State
parks or forests will be affected, and
describe any effects.

(9) Water. (i) Based on consultation
with State water quality officials,
state whether the proposed action is
consistent with applicable Federal,
State or local water quality standards.
Describe any inconsistencies.

(ii) Based on consultation with the
U.S. Army Corps of Engineers, state
whether permits under section 404 of
the Clean Water Act (33 U.S.C. 1344) are
required for the proposed action and
whether any designated wetlands or
100-year flood plains will be affected.
Describe the effects.

(iii) State whether permits under sec-
tion 402 of the Clean Water Act (33
U.S.C. 1342) are required for the pro-
posed action. (Applicants should con-
tact the U.S. Environmental Protec-
tion Agency or the state environ-
mental protection or equivalent agen-
cy if they are unsure whether such per-
mits are required.)

(10) Proposed Mitigation. Describe any
actions that are proposed to mitigate
adverse environmental impacts, indi-
cating why the proposed mitigation is
appropriate.

(11) Additional Information for Rail
Constructions. The following additional
information should be included for rail
construction proposals (including con-
necting track construction):
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(i) Describe the proposed route(s) by
State, county, and subdivision, includ-
ing a plan view, at a scale not to ex-
ceed 1:24,000 (7%= minute U.S.G.S. quad-
rangle map), clearly showing the rela-
tionship to the existing transportation
network (including the location of all
highway and road crossings) and the
right-of-way according to ownership
and land use requirements.

(ii) Describe any alternative routes
considered, and a no-build alternative
(or why this would not be applicable),
and explain why they were not se-
lected.

(iii) Describe the construction plans,
including the effect on the human envi-
ronment, labor force requirements, the
location of borrow pits, if any, and
earthwork estimates.

(iv) Describe in detail the rail oper-
ations to be conducted upon the line,
including estimates of freight (carloads
and tonnage) to be transported, the an-
ticipated daily and annual number of
train movements, number of cars per
train, types of cars, motive power re-
quirements, proposed speeds, labor
force, and proposed maintenance-of-
way practices.

(v) Describe the effects, including in-
direct or down-line impacts, of the new
or diverted traffic over the line if the
thresholds governing energy, noise and
air impacts in 881105.7(e)(4), (5), or (6)
are met.

(vi) Describe the effects, including
impacts on essential public services
(e.g., fire, police, ambulance, neighbor-
hood schools), public roads, and adjoin-
ing properties, in communities to be
traversed by the line.

(vii) Discuss societal impacts, includ-
ing expected change in employment
during and after construction.

(f) Additional information. The Board
may require applicants to submit addi-
tional information regarding the envi-
ronmental or energy effects of the pro-
posed action.

(g) Waivers. The Board may waive or
modify, in whole or in part, the provi-
sions of this section where a railroad
applicant shows that the information
requested is not necessary for the

§1105.8

Board to evaluate the environmental
impacts of the proposed action.

[56 FR 36105, July 31, 1991; 56 FR 49821, Oct. 1,
1991, as amended at 58 FR 44619, Aug. 24, 1993;
60 FR 32277, June 21, 1995; 61 FR 67883, Dec.
24, 1996; 64 FR 53268, Oct. 1, 1999]

81105.8 Historic Reports.

(a) Filing. An applicant proposing an
action identified in §1105.6 (a) or (b), or
an action in §1105.6(c) that will result
in the lease, transfer, or sale of a rail-
road’s line, sites or structures, must
submit (with its application, petition
or notice) the Historic Report de-
scribed in paragraph (d) of this section,
unless excepted under paragraph (b) of
this section. This report should be
combined with the Environmental Re-
port where one is required. The purpose
of the Historic Report is to provide the
Board with sufficient information to
conduct the consultation process re-
quired by the National Historic Preser-
vation Act.

(b) Exceptions. The following pro-
posals do not require an historic re-
port:

(1) A sale, lease or transfer of a rail
line for the purpose of continued rail
operations where further STB approval
is required to abandon any service and
there are no plans to dispose of or alter
properties subject to STB jurisdiction
that are 50 years old or older.

(2) A sale, lease, or transfer of prop-
erty between corporate affiliates where
there will be no significant change in
operations.

(3) Trackage rights, common use of
rail terminals, common control
through stock ownership or similar ac-
tion which will not substantially
change the level of maintenance of
railroad property.

(4) A rulemaking, policy statement,
petition for declaratory order, petition
for waiver of procedural requirements,
or proceeding involving transportation
rates or classifications.

(c) Distribution. The applicant must
send the Historic Report to the
apropriate State Historic Preservation
Officer(s), preferably at least 60 days in
advance of filing the application, peti-
tion, or notice, but not later than 20
days prior to filing with the Board.
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(d) Content. The Historic Report
should contain the information re-
quired by §1105.7(e)(1) and the following
additional historic information:

(1) A U.S.G.S. topographic map (or an
alternate map drawn to scale and suffi-
ciently detailed to show buildings and
other structures in the vicinity of the
proposed action) showing the location
of the proposed action, and the loca-
tions and approximate dimensions of
railroad structures that are 50 years
old or older and are part of the pro-
posed action;

(2) A written description of the right-
of-way (including approximate widths,
to the extent known), and the topog-
raphy and urban and/or rural charac-
teristics of the surrounding area;

(3) Good quality photographs (actual
photographic prints, not photocopies)
of railroad structures on the property
that are 50 years old or older and of the
immediately surrounding area;

(4) The date(s) of construction of the
structure(s), and the date(s) and extent
of any major alterations, to the extent
such information is known;

(5) A brief narrative history of car-
rier operations in the area, and an ex-
planation of what, if any, changes are
contemplated as a result of the pro-
posed action;

(6) A brief summary of documents in
the carrier’s possession, such as engi-
neering drawings, that might be useful
in documenting a structure that is
found to be historic;

(7) An opinion (based on readily
available information in the railroad’s
possession) as to whether the site and/
or structures meet the criteria for list-
ing on the National Register of His-
toric Places (36 CFR 60.4), and whether
there is a likelihood of archeological
resources or any other previously un-
known historic properties in the
project area, and the basis for these
opinions (including any consultations
with the State Historic Preservation
Office, local historical societies or uni-
versities);

(8) A description (based on readily
available information in the railroad’s
possession) of any known prior sub-
surface ground disturbance or fill, envi-
ronmental conditions (naturally occur-
ring or manmade) that might affect the
archeological recovery of resources
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(such as swampy conditions or the
presence of toxic wastes), and the sur-
rounding terrain.

(9) Within 30 days of receipt of the
historic report, the State Historic
Preservation Officer may request the
following additional information re-
garding specified nonrailroad owned
properties or groups of properties im-
mediately adjacent to the railroad
right-of-way: photographs of specified
properties that can be readily seen
from the railroad right-of-way (or
other public rights-of-way adjacent to
the property) and a written description
of any previously discovered archeo-
logical sites, identifying the location
and type of the site (i.e., prehistoric or
native American).

(e) Any of these requirements may be
waived or modified when the informa-
tion is not necessary to determine the
presence of historic properties and the
effect of the proposed action on them.

(f) Historic preservation conditions
imposed by the Board in rail abandon-
ment cases generally will not extend
beyond the 330-day statutory time pe-
riod in 49 U.S.C. 10904 for abandonment
proceedings.

[56 FR 36105, July 31, 1991, as amended at 61
FR 67883, Dec. 24, 1996]

81105.9 Coastal Zone Management Act
requirements.

(a) If the proposed action affects land
or water uses within a State coastal
zone designated pursuant to the Coast-
al Zone Management Act (16 U.S.C. 1451
et seq.) applicant must comply with the
following procedures:

(1) If the proposed action is listed as
subject to review in the State’s coastal
zone management plan, applicant
(with, or prior to its filing) must cer-
tify (pursuant to 15 CFR 930.57 and
930.58) that the proposed action is con-
sistent with the coastal zone manage-
ment plan.

(2) If the activity is not listed, appli-
cant (with, or prior to its filing) must
certify that actual notice of the pro-
posal was given to the State coastal
zone manager at least 40 days before
the effective date of the requested ac-
tion.

(b) If there is consistency review
under 15 CFR 930.54, the Board and the
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applicant will comply with the consist-
ency certification procedures of 15 CFR
930. Also, the Board will withhold a de-
cision, stay the effective date of a deci-
sion, or impose a condition delaying
consummation of the action, until the
applicant has submitted a consistency
certification and either the state has
concurred in the consistency certifi-
cation, or an appeal to the Secretary of
Commerce (under 15 CFR 930.64(e)) is
successful.

81105.10 Board procedures.

(a) Environmental Impact Statements.
(1) Prefiling Notice. Where an environ-
mental impact statement is required or
contemplated, the prospective appli-
cant must provide the Section of Envi-
ronmental Analysis with written no-
tice of its forthcoming proposal at
least 6 months prior to filing its appli-
cation.

(2) Notice and scope of EIS. When an
Environmental Impact Statement is
prepared for a proposed action, the
Board will publish in the FEDERAL REG-
ISTER a notice of its intent to prepare
an EIS, with a description of the pro-
posed action and a request for written
comments on the scope of the EIS.
Where appropriate, the scoping process
may include a meeting open to inter-
ested parties and the public. After con-
sidering the comments, the Board will
publish a notice of the final scope of
the EIS. If the Environmental Impact
Statement is to be prepared in coopera-
tion with other agencies, this notice
will also indicate which agencies will
be responsible for the various parts of
the Statement.

(3) Notice of availability. The Board
will serve copies of both the draft Envi-
ronmental Impact Statement (or an ap-
propriate summary) and the full final
Environmental Impact Statement (or
an appropriate summary) on all parties
to the proceeding and on appropriate
Federal, State, and local agencies. A
notice that these documents are avail-
able to the public will be published
(normally by the Environmental Pro-
tection Agency) in the FEDERAL REG-
ISTER. (Interested persons may obtain
copies of the documents by contacting
the Section of Environmental Anal-

ysis.)

§1105.10

(4) Comments. The notice of avail-
ability of the draft Environmental Im-
pact Statement will establish the time
for submitting written comments,
which will normally be 45 days fol-
lowing service of the document. When
the Board decides to hold an oral hear-
ing on the merits of a proposal, the
draft Environmental Impact Statement
will be made available to the public in
advance, normally at least 15 days
prior to the portion of the hearing re-
lating to the environmental issues. The
draft EIS will discuss relevant environ-
mental and  historic preservation
issues. The final Environmental Impact
Statement will discuss the comments
received and any changes made in re-
sponse to them.

(5) Supplements. An Environmental
Impact Statement may be supple-
mented where necessary and appro-
priate to address substantial changes
in the proposed action or significant
new and relevant circumstances or in-
formation. If so, the notice and com-
ment procedures outlined above will be
followed to the extent practical.

(b) Environmental Assessments. In pre-
paring an Environmental Assessment,
the Section of Environmental Analysis
will verify and independently analyze
the Environmental Report and/or His-
toric Report and related material sub-
mitted by an applicant pursuant to sec-
tions 1105.7 and 1105.8. The Environ-
mental Assessment will discuss rel-
evant environmental and historic pres-
ervation issues. SEA will serve copies
of the Environmental Assessment on
all parties to the proceeding and appro-
priate federal, state, and local agen-
cies, and will announce its availability
to the public through a notice in the
FEDERAL REGISTER. In the case of aban-
donment applications processed under
49 U.S.C. 10903, the availability of the
Environmental Assessment must be an-
nounced in the applicant’s Notice of In-
tent filed under 49 CFR 1152.21. The
deadline for submission of comments
on the Environmental Assessment will
generally be within 30 days of its serv-
ice (15 days in the case of a notice of
abandonment under 49 CFR 1152.50).
The comments received will be ad-
dressed in the Board’s decision. A sup-
plemental Environmental Assessment
may be issued where appropriate.
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(c) Waivers. (1) The provisions of
paragraphs (a)(1) or (a)(4) of this sec-
tion or any STB-established time
frames in paragraph (b) of this section
may be waived or modified where ap-
propriate.

2 Requests for waiver of
§1105.10(a)(1) must describe as com-
pletely as possible the anticipated en-
vironmental effects of the proposed ac-
tion, and the timing of the proposed ac-
tion, and show that all or part of the
six month lead period is not appro-
priate.

(d) Third-Party Consultants. Appli-
cants may utilize independent third-
party consultants to prepare any nec-
essary environmental documentation,
if approved by SEA. The environmental
reporting requirements that would oth-
erwise apply will be waived if a rail-
road hires a consultant, SEA approves
the scope of the consultant’s work, and
the consultant works under SEA’s su-
pervision. In such a case, the consult-
ant acts on behalf of the Board, work-
ing under SEA’s direction to collect
the needed environmental information
and compile it into a draft EA or draft
EIS, which is then submitted to SEA
for its review, verification, and ap-
proval. We encourage the use of third-
party consultants.

(e) Service of Environmental Pleadings.
Agencies and interested parties sending
material on environmental and historic
preservation issues directly to the
Board should send copies to the appli-
cant. Copies of Board communications
to third-parties involving environ-
mental and historic preservation issues
also will be sent to the applicant where
appropriate.

(f) Consideration in decisionmaking.
The environmental documentation
(generally an EA or an EIS) and the
comments and responses thereto con-
cerning environmental, historic preser-
vation, CZMA, and endangered species
issues will be part of the record consid-
ered by the Board in the proceeding in-
volved. The Board will decide what, if
any, environmental or historic preser-
vation conditions to impose upon the
authority it issues based on the envi-
ronmental record and its substantive
responsibilities under the Interstate
Commerce Act. The Board will with-
hold a decision, stay the effective date
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of an exemption, or impose appropriate
conditions upon any authority granted,
when an environmental or historic
preservation issue has not yet been re-
solved.

(g9) Finding of No Significant Impact. In
all exemption cases, if no environ-
mental or historic preservation issues
are raised by any party or identified by
SEA in its independent investigation,
the Board will issue a separate decision
making a Finding of No Significant
Impact (“‘FONSI’’) to show that it has
formally considered the environmental
record.

[56 FR 36105, July 31, 1991 as amended at 56
FR 49821, Oct. 1, 1991;64 FR 53268, Oct. 1, 1999]

§1105.11 Transmittal letter for Appli-
cant’s Report.

A carrier shall send a copy of its En-
vironmental and/or Historic Report to
the agencies identified in section
1105.7(b) and/or the appropriate State
Historic Preservation Officer(s) and
certify to the Board that it has done
this. The form letter contained in the
Appendix to this section should be used
in transmitting the Environmental
and/or Historic Reports.

APPENDIX TO §1105.11—TRANSMITTAL
LETTER FOR APPLICANT’S REPORT

(Carrier Letterhead)

(Addresses)

Re: (Brief description of proposed action
with STB docket number, if available)

(Date)

On (date), we are (or expect to be) filing
with the Surface Transportation Board a
(type of proceeding) seeking authority to
( ) located in (state) (city or town) and
(mileposts, if applicable). Attached is an En-
vironmental Report (and/or Historic Report)
describing the proposed action and any ex-
pected environmental (and/or historic) ef-
fects, as well as a map of the affected area.

We are providing this report so that you
may review the information that will form
the basis for the STB’s independent environ-
mental analysis of this proceeding. If any of
the information is misleading or incorrect, if
you believe that pertinent information is
missing, or if you have any questions about
the Board’s environmental review process,
please contact the Section of Environmental
Analysis (SEA), Surface Transportation
Board, 1925 K Street, NW, Washington, DC
20423, telephone [INSERT TELEPHONE
NUMBER] and refer to the above Docket No.
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(if available). Because the applicable stat-
utes and regulations impose stringent dead-
lines for processing this action, your written
comments to SEA (with a copy to our rep-
resentative) would be appreciated within 3
weeks.

Your comments will be considered by the
Board in evaluating the environmental and/
or historic preservation impacts of the con-
templated action. If there are any questions
concerning this proposal, please contact our
representative directly. Our representative
in this matter is (name) who may be con-
tacted by telephone at (telephone number) or
by mail at (address).

(Complimentary close)
(Name and title of author of letter)

[56 FR 36105, July 31, 1991, as amended at 58
FR 44619, Aug. 24, 1993; 64 FR 53268, Oct. 1,
1999]

§1105.12 Sample newspaper notices for
abandonment exemption cases.

In every abandonment exemption
case, the applicant shall publish a no-
tice in a newspaper of general circula-
tion in each county in which the line is
located and certify to the Board that it
has done this by the date its notice of
(or petition for) exemption is filed. The
notice shall alert the public to the pro-
posed abandonment, to available reuse
alternatives, such as trail use and pub-
lic use, and to how it may participate
in a Board proceeding. Sample news-
paper notices are provided in the Ap-
pendix to this section for guidance to
the railroads.

APPENDIX TO §1105.12—SAMPLE
NEWSPAPER NOTICES

SAMPLE LocAL NEWSPAPER NOTICE FOR OuUT-
OF-SERVICE ABANDONMENT EXEMPTIONS NO-
TICE OF INTENT TO ABANDON OR TO Dis-
CONTINUE RAIL SERVICE

(Name of railroad) gives notice that on or
about (insert date notice of exemption will
be filed with the Surface Transportation
Board), it intends to file with the Surface
Transportation Board, Washington, DC 20423,
a notice of exemption under 49 CFR 1152 Sub-
part F—Exempt Abandonments permitting the
(abandonment of or discontinuance of serv-
ice on) a mile line of railroad between
railroad milepost , near (station name),
which traverses through United States Post-
al Service ZIP Codes (ZIP Codes) and rail-
road milepost , near (station name)
which traverses through United States Post-
al Service ZIP Codes (ZIP Codes) in
County(ies), (State). The proceeding will be
docketed as No. AB (Sub-No. X).

§1105.12

The Board’s Section of Environmental
Analysis (SEA) will generally prepare an En-
vironmental Assessment (EA), which will
normally be available 25 days after the filing
of the notice of exemption. Comments on en-
vironmental and energy matters should be
filed no later than 15 days after the EA be-
comes available to the public and will be ad-
dressed in a Board decision. Interested per-
sons may obtain a copy of the EA or make
inquiries regarding environmental matters
by writing to the Section of Environmental
Analysis (SEA), Surface Transportation
Board, Washington, DC 20423 or by calling
that office at 202-927-6211.

Appropriate offers of financial assistance
to continue rail service can be filed with the
Board. Requests for environmental condi-
tions, public use conditions, or rail banking/
trails use also can be filed with the Board.
An original and 10 copies of any pleading
that raises matters other than environ-
mental issues (such as trails use, public use,
and offers of financial assistance) must be
filed directly with the Board’s Office of the
Secretary, 1925 K Street, NW., Washington,
DC 20423 [See 49 CFR 1104.1(a) and 1104.3(a)],
and one copy must be served on applicants’
representative [See 49 CFR 1104.12(a)]. Ques-
tions regarding offers of financial assistance,
public use or trails use may be directed to
the Board’s Office of Congressional and Pub-
lic Services at [INSERT TELEPHONE NUM-
BER]. Copies of any comments or requests
for conditions should be served on the appli-
cant’s representative: (name, address and
phone number).

SAMPLE LocAL NEWSPAPER NOTICE FOR PETI-
TIONS FOR ABANDONMENT EXEMPTIONS NO-
TICE OF INTENT TO ABANDON OR TO Dis-
CONTINUE RAIL SERVICE

(Name of railroad) gives notice that on or
about (insert date petition for abandonment
exemption will be filed with the Surface
Transportation Board) it intends to file with
the Surface Transportation Board, Wash-
ington, DC 20423, a petition for exemption
under 49 U.S.C. 10505 from the prior approval
requirements of 49 U.S.C. 10903, et seq., per-
mitting the (abandonment of or discontinu-
ance of service on) a mile line of rail-
road between railroad milepost , near
(station name) which traverses through
United States Postal Service ZIP Codes (ZIP
Codes), and railroad milepost , near
(station name) which traverses through
United States Postal Service ZIP Codes (ZIP
Codes) in County(ies), (State). The
proceeding has been docketed as No. AB

(Sub-No. X).

The Board’s Section of Environmental
Analysis (SEA) will generally prepare an En-
vironmental Assessment (EA), which will
normally be available 60 days after the filing
of the petition for abandonment exemption.
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Comments on environmental and energy
matters should be filed no later than 30 days
after the EA becomes available to the public
and will be addressed in a Board decision. In-
terested persons may obtain a copy of the
EA or make inquiries regarding environ-
mental matters by writing to SEA, Surface
Transportation Board, Washington, DC 20423
or by calling SEA at 202-927-6211.

Appropriate offers of financial assistance
to continue rail service can be filed with the
Board. Requests for environmental condi-
tions, public use conditions, or rail banking/
trails use also can be filed with the Board.
An original and 10 copies of any pleading
that raises matters other than environ-
mental issues (such as trails use, public use,
and offers of financial assistance) must be
filed directly with the Board’s Office of the
Secretary, 1925 K Street, NW., Washington,
DC 20423 [See 49 CFR 1104.1(a) and 1104.3(a)],
and one copy must be served on applicants’
representative [See 49 CFR 1104.12(a)]. Ques-
tions regarding offers of financial assistance,
public use or trails use may be directed to
the Board’s Office of Congressional and Pub-
lic Services at [INSERT TELEPHONE NUM-
BER]. Copies of any comments or requests
for conditions should be served on the appli-
cant’s representative (name and address).

[56 FR 36105, July 31, 1991, as amended at 56
FR 49821, Oct. 1, 1991; 58 FR 44619, Aug. 24,
1993; 61 FR 67883, Dec. 24, 1996; 64 FR 53268,
Oct. 1, 1999]

PARTS 1106-1107 [RESERVED]

PART 1108—ARBITRATION OF CER-
TAIN DISPUTES SUBJECT TO THE
STATUTORY JURISDICTION OF THE
SURFACE TRANSPORTATION
BOARD

Sec.

1108.1 Definitions.

1108.2 Statement of purpose, organization,
and jurisdiction.

1108.3 Matters subject to arbitration.

1108.4 Relief.

1108.5 Fees and costs.

1108.6 Arbitrators.

1108.7 Arbitration
dures.

1108.8 Arbitration procedures.

1108.9 Decisions.

1108.10 Precedent.

1108.11 Enforcement and appeals.

1108.12 Additional matters.

AUTHORITY: 49 U.S.C. 721(a).

SOURCE: 62 FR 46217, Sept. 2, 1997, unless
otherwise noted.

commencement proce-
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81108.1 Definitions.

(a) Arbitrator means an arbitrator ap-
pointed pursuant to these provisions.

(b) ICC means the Interstate Com-
merce Commission.

(c) Interstate Commerce Act means the
Interstate Commerce Act as amended
from time to time, including the
amendments made by the ICC Termi-
nation Act of 1995.

(d) RSTAC means the Rail-Shipper
Transportation Advisory Council es-
tablished pursuant to 49 U.S.C. 726.

(e) STB means the Surface Transpor-
tation Board.

(f) Statutory jurisdiction means the ju-
risdiction conferred on the STB by the
Interstate Commerce Act, including ju-
risdiction over rail transportation or
services that have been exempted from
regulation.

§1108.2 Statement of purpose, organi-
zation, and jurisdiction.

(a) These provisions are intended to
provide a means for the binding, vol-
untary arbitration of certain disputes
subject to the statutory jurisdiction of
the STB, either between two or more
railroads subject to the jurisdiction of
the STB or between any such railroad
and any other person.

(b) These procedures shall not be
available to obtain the grant, denial,
stay or revocation of any license, au-
thorization (e.g., construction, aban-
donment, purchase, trackage rights,
merger, pooling) or exemption, or to
prescribe for the future any conduct,
rules, or results of general, industry-
wide applicability. Nor are they avail-
able for arbitration that is conducted
pursuant to labor protective condi-
tions. These procedures are intended
for the resolution of specific disputes
between specific parties involving the
payment of money or involving rates
or practices related to rail transpor-
tation or service subject to the statu-
tory jurisdiction of the STB.

(c) The alternative means of dispute
resolution provided for herein are es-
tablished pursuant to the authority of
the STB to take such actions as are
necessary and appropriate to fulfill its
jurisdictional mandate and not pursu-
ant to the Administrative Dispute Res-
olution Act, 5 U.S.C. 571 et seq.
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